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LEX BREVIS Editor-in-Chief 

Ethics 
This month we focus on ethics in its many forms. Our 

cover image is a collage created by Lorina Murphy, ‘17, 

drawing a correlation between acting Attorney Generel 

Sally Yates decision not to defend President Trump’s 

ban on immigrants from seven Muslim majority 

countries and ethics. Ms. Yates’ decision  provided 

some food for thought in my Professional 

Responsibility course. Thought provoking discussions 

ensued and my own conclusion is that an ethical 

determination is not always black and white at the 

outset. Rather, there are shades of grey. There exist 

legal entities whose job it is to draw lines and to create 

measuring points. Acting Attorney General Yates and 

all other government employees are governed by 

principles of ethical conduct (Executive Order 12371 

signed by President Bush in 1990) intending to ensure 

that “every citizen can  have complete confidence in 

the integrity of the federal government.”   

The Model Rules of Professional Conduct created by 

the American Bar Association give us a benchmark for 

the various roles attorneys fulfill.  Parts of the Model 

Rules’ Preamble are also included in this month’s cover 

art. The Preamble and Scope guide us to use our 

“personal conscience” and reason as a means of self 

regulation and professional judgment.  

It’s all a balancing act and it’s our job to make sure we 

ably juggle diligent advocacy, a commitment to 

upholding the law, and the need to improve and 

advance society. 

 

 

 

 

From the editor’s desk 

“A lawyer should strive to 

attain the highest level of 

skill, to improve the law 

and the legal profession 

and to exemplify the legal 

profession's ideals of 

public service.“ 

Amara Ridley 
Editor-in-Chief 

— Model Rules of Professional Conduct,      

Preamble 7  
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L ately, it seems like there 
are two kinds of people: 
those who cringe at the 
thought of having a conver-
sation about race and those 
who passionately want noth-
ing more than to go on 
about it for hours. It is a sub-
ject that has been contested 
in this country since before 
our founding day and yet a 
subject that still evokes neg-
ative sentiments today. Any-
time we hear about race, it 
seems to be in an unfavora-
ble light where someone is 
“being too radical” or 
“pointing fingers” while eve-
ryone else is sitting uncom-
fortably without the slightest 
inkling about how to say 
what they think without 
sounding offensive towards 
one side or the other. While 
we can try to pretend that 
race is not an issue that 
needs to be talked about, or 
one that can be swept under 
the rug, it is one that will 
plague our country for cen-
turies to come if we do not 
make an honest effort to-

wards resolution or, at least, 
consensus.  

The “Race Space” is a col-
umn designed to raise 
awareness about the racial 
issues surrounding us today 
without invoking negative 
feelings. In an ideal world, all 
would be equal and there 
would be no conflict or dis-
sonance caused by the color 
of one’s skin. This colorblind 
utopia, however, is far from 
achievable if we continue to 
evade the topic of race and 

how it affects our everyday 
society. I hope that, through 
this column, more people 
will be made not only aware 
of the issues surrounding 
race, but also become com-
fortable enough to discuss 
these issues with the goal of 
inciting change.   

If any progress is to be 
achieved in this discussion, a 
few realizations need to be 
made. The first realization is 
that it is easier for some to 
ignore race than it is for oth-
ers for the simple fact that 
race is something that 
affects some more than oth-
ers—dependent on their 
skin color. Another realiza-
tion, and probably the most 
important one, is that race 
causes many problems in 
our country even if it is not 
readily apparent to all. Just 
because a certain issue may 
not affect you personally, 
does not mean that it is not 
an issue. The last realization 
to be made here [though 
there are many more to 
come in the articles to fol-
low] is that this can be a very 

by Sophia Castillo 
LEX BREVIS Staff Writer 

Sophia.Castillo@wne.edu 

THE RACE SPACE 

“Diversity:  

the art of 

thinking       

independently 

together”  
—Malcolm Forbes 

about 

Talking 

RACE 

Let’s Get Comfortable 
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sensitive topic for some, for a variety of rea-
sons, and so we must always maintain an 
open mind and respect for one another’s 
thoughts and sentiments.  

If you are the kind of person who has not 
been forced to confront racial issues or simp-
ly has not noticed much of an issue at all, this 
is a column that can actually serve to enlight-
en you the most. It is understandable that as 
a person who does not have to confront ra-
cial issues regularly, it is simply something 
that you just wouldn’t talk about casually. It is 
also understandable to feel overwhelmed the 
first time getting swept up into a conversa-
tion about race. The trick is to embrace this 
discomfort and realize that it is okay to come 
from a different walk of life and it is okay to 
join the conversation without any prior 
knowledge—no one knows it all. As a law stu-
dent, I am certain that it has become appar-
ent by now, that anything worth learning is 
going to make you at least a little uncomfort-
able at first.  This discomfort comes from a 
place of unfamiliarity, and the best place to 
start is to become familiar. Rather than feel-
ing isolated from the conversation on race, 
try your best to join in on it and truly under-
stand where others are coming from. You 
were unfamiliar and uncomfortable with Con-
stitutional Law or Civil Procedure the first day 
of class, but it didn’t mean that you were un-
deserving of a chance to learn more about 
the subject. The more we listen and learn, the 
more we familiarize ourselves with a topic, 
and the more we show awareness of our una-
wareness, the more we understand how 
much there is to learn. The first step is simply 
to listen. 

Another vitally important part of approaching 
the conversation is to cast away any precon-
ceptions and simply open your mind to re-
ceive more information on which to base 
your judgement. Bringing your own world-
view to the conversation is important as the 
experiences that you have had have shaped 
your worldview. It is equally imperative how-

ever, to acknowledge that no one person can 
have all of the answers or understand every 
single perspective of complex issues. Only 
through the comparison of an eclectic group 
of perspectives might we be able to under-
stand why certain systems have come to be 
established and how we might reform these 
systems. Everyone has something valuable to 
bring to the table and we must remain mind-
ful of the equal right we share to hold our 
own beliefs and use them to shape our ac-
tions and words.  

Finally, in approaching such a sensitive topic, 
there may be times that you find that you 
have been wrong or in the dark about certain 
issues. It is important to remember that eve-
ryone makes mistakes. Focus on working on 
yourself to correct these behaviors or beliefs. 
Only by making an effort can we better our-
selves in hopes of making a society that is 
more mindful and accepting. Rather than 
passing judgment on ourselves or others, we 
should instead focus that energy on edu-
cating and informing. Supreme Court Justice 
Oliver Wendell Holmes once said “a mind 
that is stretched by new experience can nev-
er go back to its old dimensions.” 

So go out there and talk about race. Get com-
fortable talking about race. If for no other 
reason than to expand your understanding of 
the way the world looks from different per-
spectives.  

Let’s continue the conversation! Please con-

tact Sophia at jofficca@gmail.com and com-

ment on the following:  

What does diversity mean to you? Should 

it be celebrated? Why or why not? 

*Note: Though subject to publication in this 

column, all commentary submitted will be 

kept anonymous. If anyone wishes to com-

ment without it being published in the col-

umn, simply request to remain “private” or 

“secret” in your email. I am more than happy 

to continue the conversation about race with 

individuals outside of this column.  

Lex Talk! 
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T he practice of law is often intense, competitive, and stressful. It is also financially de-
manding both in terms of the cost of doing business (particularly in a major city like Boston) 
and of making ends meet at home (where house prices are north of $500,000 in many cities 
and towns and private college tuition, room, and board averages $65,000 per year for each 
student). In private practice, lawyers confront the din of the incessant drumbeat for new 
business. The need to produce an ongoing flow of business drives lawyers to spend time and 
fortune at city, state, and national professional association conferences, often in remote (but 
alluring) locations. Most lawyers are not all that good at business generation. But some indi-
viduals just have the innate capacity to work a room, to publish papers and deliver speeches, 
and to find time to squeeze this extra networking into busy practices and personal lives. The 
fast lane can become the wrong path for anyone. For a lawyer, the fast lane can lead to ruin. 
This column relates the story of a prosperous and prominent Kansas lawyer who fell victim 
to the fast lane, ignored his ethical compass, and suffered the ignominy of disbarment. 

Larry Spikes was a lawyer with a Wichita, Kansas, law firm renowned for its representation of 
Beechcraft Corporation, the manufacturer of general aviation aircraft. Mr. Spikes was one of 
those lawyers who could work a room and generate business for his law firm. He was an ac-
tive participant in state and national professional associations and prominent in local civic 
affairs. Mr. Spikes’ practice caused him to travel extensively across the nation; viz., air travel, 
hotels and restaurants were part of his daily life. He was "an outstanding lawyer" who had 
"the respect of his peers, clients, and friends." At his law firm, he ultimately rose to the posi-
tion of managing partner. But, his expensive life style was made more challenging by college 
tuitions for his children. 

 

MASSBAR 

A Career’s Worth of Air Travel, Hotels 
and Restaurants 

“In some circumstances, the expenses were charged to clients or to 

the firm even when the deposition or conference was cancelled.        

In other instances, the expense reports were entirely fictional.” 

by RICHARD P. CAMPBELL 
AND SUZANNE ELOVECKY 

“As with Western New England University School of Law, the Massachusetts Bar Association prides it-

self on being a leader in the area of ethics.  Recently, we published an excellent article on ethics by 

former MBA President Dick Campbell and Suzanne Elovecky.  Also, we have a podcast on this same 

issue to help distribute this important information as widely as possible.  We are pleased to have part-

ners like the School of Law to help us to continuously improve the practice of law.” 

— Attorney Jeffrey Catalano, President, Massachusetts Bar Association 
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At some point, Mr. Spikes envisioned a better, more financially profitable life by forming a 
new law firm. His former partners were unhappy with his decision to start a competitive law 
firm, believing that they had underwritten his success by financing his networking and serving 
up a line of high quality clients and cases to him. So, instead of cheering him on as a hale and 
hearty fellow, his former partners conducted a detailed audit of his time and expenses, 
charged to clients and to the law firm. The firm's audit disclosed a course of conduct that in-
cluded manipulation of depositions and conferences with expert witnesses that coincided 
with distance weddings and vacations. Airfare, hotel rooms and dinners were charged to cli-
ents or to the firm when the real purpose for the expenditures was personal. In some circum-
stances, the expenses were charged to clients or to the firm even when the deposition or con-
ference was cancelled. In other instances, the expense reports were entirely fictional. In the 
overall scheme of things, the amount of money involved was small ($12,000 over six or seven 
years). However, the pattern of financial misappropriation from clients and the law firm was 
persistent. His former partners reported Mr. Spikes' actions to the Office of the Disciplinary 
Administrator, "a state agency in the judicial branch working under the direction of the Kan-
sas Supreme Court. The Disciplinary Administrator reviews complaints of misconduct against 
lawyers, conducts investigations, holds public hearings when appropriate, and recommends 
discipline to the Supreme Court in serious matters." http://www.kscourts.org/rules-
procedures-forms/attorney-discipline/default.asp (last visited on September 6, 2016) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The hearing panel found that Mr. Spikes "violated Rules 1.15(b) (2004 Kan. Ct. R. Annot. 414), 
and 8.4(c) and (g) (2004 Kan. Ct. R. Annot. 485) of the Kansas Rules of Professional Conduct." 
While a review was pending before the Kansas Supreme Court on the final hearing report in 
accordance with Supreme Court Rule 212, Mr. Spikes voluntarily surrendered his license to 
practice law in Kansas. The Kansas Supreme Court accepted Mr. Spikes' license surrender, dis-
barred and revoked his license and privilege to practice law, and struck his name from the roll 

Kansas Rule 1.15 (b) provides: 

Upon receiving funds or other property in which a client of 
third person has an interest, a lawyer shall promptly notify the 
client or third person. Except as stated in this Rule or otherwise 
permitted by law or by agreement with the client, a lawyer 
shall promptly deliver to the client or third person any funds or 
other property that the client or third person is entitled to re-
ceive and, upon request by the client or third person, shall 
promptly render a full accounting regarding such property. 

Kansas Rule 8.4 provides: 

It is professional misconduct for a lawyer to: 

(c) engage in conduct involving dishonesty, fraud, deceit, or 
misrepresentation; and 

(g) engage in any other conduct that adversely reflects on the 
lawyer's fitness to practice law. 
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Richard P. Campbell is a fellow of the 
American College of Trial Lawyers and a 
past president of the Massachusetts Bar 
Association. He founded Campbell Camp-
bell Edwards & Conroy, P.C., a firm with a 
national practice, in 1983. 

Suzanne Elovecky practices at Todd & 
Weld LLP, where she enjoys a diverse 
complex commercial litigation practice 
representing individuals and corporations 
in contract disputes, employment dis-
putes, automobile dealership matters, 
shareholder disputes, and trademark, 
trade secret and copyright disputes.  Su-
zanne is a member of the Women's Bar 
Association, the Boston Bar Association, 
and the Massachusetts Bar Association 
(Complex Commercial Litigation Com-
mittee; Professional Ethics Committee). 

of attorneys licensed to practice law in Kan-
sas. 

Massachusetts Disciplinary Rule 8.4 is materi-
ally identical to the Kansas Rule, including the 
official comment referencing offenses involv-
ing dishonesty and breach of trust. The follow-
ing sentence is directly relevant to the low 
level fraud that Mr. Spikes perpetrated: "A 
pattern of repeated offenses, even ones of 
minor significance when considered separate-
ly, can indicate indifference to legal obliga-
tion." 

Our privilege to practice law in the common-
wealth carries with it significant obligations to 
our clients and to our law firm colleagues. Dis-
honesty, deceit, and misrepresentation re-
garding time and expenses - no matter how 
small the amounts may be - may lead to ter-
mination of our privilege and the adverse fis-
cal, social, and familial consequences that 
flow from it. 

This article originally appeared in the Novem-
ber/December 2016 issue of the Massachu-
setts Bar Association’s Lawyers Journal. 
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than 

W 
elcome to the 
year 2017, when 
respect and sup-

port for the United States 
Armed Forces from United 
States citizens has never 
been higher. Between the 
Uniformed Services Employ-
ment and Reemployment 
Rights Act of 1994 (USERRA), 
Higher Education Relief Op-
portunities for Students Act 
of 2003 (HEROES), and the 
Employer Support of the 
Guard and Reserve (ESGR), 
one would be hard pressed 
to find an employer that 
does not “support the mili-
tary.”  

 

Thanks to our United States 
Congress, service members 
can carry out their voluntary 
service to our nation without 
fear of reprisal from their 
employers. The legislative in-
tent could not be clearer: 
“(1) to encourage noncareer 
service in the uniformed ser-
vices by eliminating or mini-
mizing the disadvantages to 
civilian careers and employ-
ment which can result from 

such service; (2) to minimize 
the disruption to the lives of 
persons performing service 
in the uniformed services as 
well as to their employers, 
their fellow employees, and 
their communities, by 
providing for the prompt 
reemployment of such per-
sons upon their completion 
of such service under honor-
able conditions; and (3) to 
prohibit discrimination 
against persons because of 
their service in the uni-
formed services.” Uniformed 
Services Employment and 
Reemployment Rights Act of 
1994, 38 U.S.C. §§ 4301–
4335 (1994) (USERRA). 

 

What if a service member is 
not an employee, but rather 
a student?  

Again, the legislative intent 
could not be clearer: “(6) 
There is no more important 
cause for this Congress than 
to support the members of 
the United States military 
and provide assistance with 
their transition into and out 
of active duty and active ser-
vice.” Higher Education Re-
lief Opportunities for Stu-
dents Act, 20 U.S.C. § 
1098aa (2003) (HEROES). 

 

HEROES has been criticized 
as not providing adequate 
redress for student-

by Matthew Feehan 
LEX BREVIS Guest Writer 

Matthew.Feehan@wne.edu 

RIGHTS OF SERVICE 

“Although Congress was well intentioned, with 

the peril of student-reservists in mind, HEROES 

has failed to adequately address student-

reservists' problems.” 

words 

SPEAK LOUDER 
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reservists’ problems. See, e.g. Comment, Uni-
formed Services Employment and Reemploy-
ment Rights Act (USERRA) - Broad in Protec-
tions, Inadequate in Scope, 8 U. Pa. J. Lab. & 
Emp. L. 237, 246 (2005). (“Although Congress 
was well intentioned, with the peril of stu-
dent-reservists in mind, HEROES has failed to 
adequately address student-reservists' prob-
lems. Congress used the words ‘it is the sense 
of Congress’ to precede the suggestion that 
schools assist student-reservists during the 
activation/deactivation process, rather than 
specifically directing the educational institu-
tions to provide the various entitlements. In 
doing so, Congress created a permissive stat-
ute. ‘[S]ense of Congress' is not judicially en-
forceable. Therefore, the statute does not 
give students any cause of action or legal 
rights against their schools.”) 

 

Fortunately, in 2008, Congress enacted a law 
giving students USERRA‐like protections 
when their educational programs are inter-
rupted by voluntary or involuntary service. 
Congress codified that provision in 20 U.S.C. 
1091(c). The United States Department of Ed-
ucation (Education) is charged with enforcing 
this provision, and Education promulgated 
regulations which can be found in 5 C.F.R. 
668.18. Captain Samuel F. Wright, JAGC, USN 
(Ret.), Federal Law Protects Students Called 
to the Colors during a Semester, But it Does 
Not Help the Student who Must Miss a few 
Days for Drills or Annual Training, The Officer, 
L Rev. 15039 (2015).  

 

These requirements apply to any educational 
institution that participates in Title IV federal 
student financial aid programs, including Pell 
Grants, Stafford Loans, and the Federal Work 
Study Program. [This represents many colleg-
es and universities in the United States, in-
cluding Western New England University]. 
The Department of Education enforces these 
provisions by cutting off, or threatening to cut  

 

 

 

 

 

 

 

 

 

 

off, an educational institution’s eligibility for 
federal funding, including indirect funding 
that comes through students. Few education-
al institutions can operate without such fed-
eral funding, so the enforcement mechanism 
has real teeth. Commander Wayne L. John-
son, JAGC, USN (Ret.), Federal and State Laws 
Protect Students whose Educational Careers 
Are Interrupted by Military Service, The 
Officer, L Rev. 15038 (2015). 

 

Do service members really require protec-
tion from “Military Friendly” educational in-
stitutions? 

Education is a business; “enrolling” may not 
sound like “purchasing,” but the military 
community learned that the hard way when 
ITT Technical Institute (“ITT”), owned and op-
erated by ITT Educational Services, Inc., filed 
for bankruptcy this past year. Like many oth-
er failed business stories in the United States, 
ITT’s included golden parachutes for its top 
executives, and left student servicemembers 
to fend for themselves. Most importantly, 
“ITT Technical Institutes ha[d] been named 
‘military friendly’ schools by G.I. Jobs,” only 6 
years before its collapse. PRNewswire, ITT 
Technical Institutes Named Military Friendly 
Schools by G.I. Jobs, (January 1, 2017, 
10:12PM) http://www.ittesi.com/index.php?
s=43&item=129.  
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Furthermore, according to the National Cen-
ter for Education Statistics, enrollment in 
postsecondary education has steadily de-
clined. In the 2010-2011 academic year, en-
rollment was 29,522,688 students and has 
dropped to 27,834,721 students in the 2013-
14 academic year. This number continues to 
decline and the result is, and will continue to 
be, “belt-tightening” by educational institu-
tions nationwide. The fight for dwindling en-
rollees will only become more intense unless 
there is a significant change within higher ed-
ucation. Until then, student servicemembers, 
with federal benefits such as the Montgom-
ery G.I. Bill, are in danger of being viewed as 
walking dollar signs. I will delve deeper into 
the marketization of education in my next ar-
ticle. 

 

The aforementioned law represents nothing 
more than words, and actions speak louder 
than words.  

I transferred to Western New England Uni-
versity School of Law from Whitter Law 
School. I was immediately exposed to the 
marketization of education (credit transfers) 
when I was forced to retake classes I had pre-
viously passed at Whittier School of Law. 
Next, I was forced to pay $75.00 for a 
“required physical” after counsel for the law 
school rejected my standard military health 
form (PULHES), which any medical or legal 
professional with a pulse would agree is suffi-
cient “proof of physical.” Next, I had to ex-
plain to our “military representative,” or 
what President Obama referred to as “. . . 
designat[ed] Point of Contact,” according to 
Executive Order 13607, Section 2, Paragraph 
(H), what Chapter 1606 is, and the difference 
between “National Guard” and “Active Duty” 
because my military representative did not 
know.  

 

Next, my command informed me that I was 
deploying. I knew pre-deployment require-
ments such as the Physical Health Assess-
ment (PHA) and Rapid Fielding Initiative (RFI) 
would overlap with my study-abroad trip to 
Israel, so I cancelled the trip to Israel to 
attend the RFI and obtain my gear. Subse-
quently, the University’s military representa-
tive demanded physical proof of payment(s), 
etc., as if my cancellation was criminal. I 
thought once I received my gear the dispute 
would be over. I was wrong. The administra-
tion attempted to railroad me into “academic 
leave,” in lieu of allowing me to attend my re-
maining classes digitally as I had specifically 
requested because of my deployment. 

The dispute ended with the University’s 
agreement to digitally record my remaining 
classes, my agreement to drop “Cyber Crime 
Law” (3 Credits), and my unhindered deploy-
ment with my military unit. Unfortunately, 
the dispute wasted time that I could have 
spent studying. If my experience has taught 
me anything, it is that universities are busi-
nesses, and there is a lot more at play be-
yond grades. Between the intense, identity 
politics and profit-seeking behavior, service 
members should be aware of the behind-the-
scenes activities at their universities. Finally, 
the Department of Justice should add the 
protection of service members’ rights in edu-
cation to its “Servicemembers and Veterans 
Initiative.” Department of Justice, About the 
Initiative, https://www.justice.gov/
servicemembers/about-initiative (February 4, 
2017).  

AUTHOR’S NOTE: Matthew Feehan is a trans-

fer student of law at Western New England 

University School of Law and currently serving 

as a First Lieutenant in the Massachusetts Ar-

my National Guard, 1-181st Infantry Regiment. 

The views expressed herein are solely those of 

the author and do not necessarily reflect the 

views or opinions of Western New England 

University School of Law, or the position of the 

Department of the Army, the Department of 

Defense, or the U.S. Government. 

https://www.justice.gov/servicemembers/about-initiative
https://www.justice.gov/servicemembers/about-initiative
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Professor Bridgette Baldwin 

What’s your favorite thing about the law? Least favorite? 

My favorite thing about the law is when it WORKS!  When the law actually does what it is 
suppose to do and the person who is the Victor actually deserves to win.  My least favorite 
thing about the law is when the neutrality of the law becomes divorced from the law when 
we have people interpreting the law with personal agendas.    

Did you always want to go to law school? If not, what made you want to go to law school? 

When I was 8 or 9, my cousin asked me what I wanted to be when I grew up, and as she tells 
it, I said I wanted to be a lawyer because I wanted to help people.  So I guess I can say, yes 
this is what I wanted to do.  I do not think I really understood at that time what it meant to 
be a lawyer, but I knew that I wanted to help people and my limited exposure to lawyers as a 
young child at least made me believe that is what we do. 

What did you enjoy most about law school? Least? 

I did a lot of clinics in law school. So I really enjoyed the hands-on experience.  I also enjoyed 
the social aspect of law school.  Making friends and joining affinity groups.  I was also 
exposed to many prolific scholars, such as Ian Haney Lopez, Kimberley Crenshaw and Linda 
Greene. 

by Marketia Wright 
LEX BREVIS Staff Writer 

Marketia.Wright@wne.edu 

FACULTY PROFILE 

Education: B.A., Marquette 
University, J.D., University of 
Wisconsin Law School, Ph.D., 
Northeastern University  
 
Courses Taught: Criminal Law, 
Criminal Procedure Investigation, 
Criminal Race Theory, Evidence, 
International Criminal Justice  
 
bbaldwin@law.wne.edu  
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I don’t think I liked the one test at the end of the semester as an evaluation of how you 
understand the materials, and I definitely did not like the Socratic Method.  I also hated that 
3rd year law students taught our legal writing course.   

If you had to do it all again, would you? 

I think I would because I do not regret being a lawyer or law professor---But I really love 
photography. 

As a law professor, you are now where your professors used to be, what is one thing that 
is done in law schools now, that you wish was done when you were in law school? 

When I was in law school it was very competitive.  At the time, my law school was ranked 20 
or 21, the low 20s.  We still did a lot of research by going into the library and grabbing a 
book.  Some times a book might be missing when the assignment was due.  I think 
technology took away the competitive edge.  Although online research was available, it was 
new and harder to use, it was just easier to go get the book.  So I think if online research was 
available like it is now, it would have made it easier. 

What made you transition from practicing to teaching? 

The honest answer is I had a baby and moved from one city to another.  An alumnus from 
my law school was leaving his teaching position and recommended me.  It was a great 
opportunity. 

What do you like most about teaching?  

I love my students.  I love teaching. It brings so much excitement when I see students who 
are excited about criminal law and want to learn more or even hopes to change the world by 
becoming the Assistant District Attorney or Criminal Defense Lawyer. 

What was your first legal job? 

I worked as a criminal defense intern for a public defender agency. 

Tell us about your first experience in court or your first big assignment. 

I don’t really remember my first experience in court or my first big assignment.  I can tell you 
that I have tried to be creative in trial.  I have tried to let the jury or judge see the human 
side of my clients.  I’ve sang to juries, danced in the court room and even ripped up an 
indictment. 

Do you find yourself critiquing legal shows about their “realness” factor? 

Yes sometimes, but what happens even more is that people come to me as the expert on the 
“realness” factor of a show.  I had a colleague, when I worked at Legal Aid, consult for the 
show Law and Order.  I think she still does.  So the shows are based roughly on reality.  It is 
funny what creative license offers.  Most often, I just enjoy the legal shows for what they 
are, entertainment. 

Tell us something we would never be able to guess about you? What is your guilty 
pleasure? 

I collect things. Guilty pleasure: chocolate 



FEBRUARY 2017  || 11 

 

 

When you’re not helping to shape legal 
minds of the future, what do you enjoy 
doing in your spare time? 

I love taking pictures.   

 

Tell us about your favorite vacation? 

My favorite vacation, I think was going to 
England with my son.  I took my oldest son to 
a soccer camp at Marlboro College.  We were 
in England for two weeks, just he and I.  I 
pretty much let him pick out everywhere we 
went. It was wonderful to be a tourist in a 
child’s eye. 

 

What is something you’ve always wanted to 
do, but have yet to do it? 

Go to Australia 

 

What is one food that you would eat 
everyday if you could? 

Chocolate  

 

Set one alarm or multiple to wake up on 
time? 

multiple and snooze SEVERAL times 

 

Bookmark or fold the page? 

BOOK MARK 

 

A million notifications or no notifications? 

MILLIONS and EMAILS TOO—I hate this 

 

The last and most cliché question of all  

You are on a deserted island, what 3 things 
do you want with you? 

Well, if I can only have three, it would be my 
three youngest children. 

 

 

 Joe Rocha, an art director from Lisbon, 

Portugal, created the image  

Joe Rocha, an art director from Lisbon, Portugal, 

created the image  
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SOCIAL STUDIES 

The range of public opinion can best be represented 
by a bell curve representing number of individuals 
holding a specific set of views as a function of the 
relative extremity of those views. Following this anal-
ogy, stereotypically conservative and liberal views 
would fall in the tapered area of the curve. Each is 
held by a relatively small number people, and more 
accurately represent an extreme than a majority view 
(which, following the analogy, would lie somewhere 
in the middle). 

To facilitate public participation in the political pro-
cess, complex issues which are neither black nor 
white but various shades of grey are binary so ex-
pressed. This problem is compounded by the fact 
that each party promotes its agenda by referencing 
prohibitively narrow but fascinatingly extreme in-
stances of broader  issues as representative of those 
broader issues. As a result, the “middle ground” that 
most people actually feel to be correct is rarely re-
flected by legislature. Instead, the “repeal and re-
place” approach dominates, and legislation shifts re-
actively between irreconcilable extremes . 

Populism arises from dissatisfaction with this ap-
proach. Dissatisfied with the status quo, voters de-
mand change. The irony of this sentiment is palpable. 
As populism is itself a reaction to the status quo, it is 
practically indistinguishable therefrom, and presents 
no potential for the sought after change. 

The widespread cognitive dissonance regarding the 
identity of the State further burdens the possibility 
for the intended reform. The State is generally an-
thropomorphized as an independent entity rather 
than (more accurately) viewed as a collection of indi-
viduals that includes references themselves. When 
change is demanded from the State, it is in actuality 
begged from each individual of whom the State is 
comprised.1 Democracy is merely a structure for facil-
itating this change by imposing limits on behavior.2 

Efficacious social reform requires more than a re-
structuring of social limitations . 

Populism thus highlights an issue in legislation that is 
often overlooked. While you can lead a horse to wa-
ter, you cannot make him drink. Similarly, while you 
can lead a man to act, you cannot make him think. 
Populism aims to shift social limitations to the other 
end of the bell curve. However, forced action breeds 
resentment, and the shift results only in the very divi-
sion that led to the populist’s rise. Are we ourselves – 
through rigid adherence to our own beliefs – thus to 
blame for the problems facing society? 

References 

1
See, e.g., Jung, C. G., et al. Four Archetypes: (From Vol. 9, Part 1 

of the Collected Works of C. G. Jung). REV - Revised, PRINCETON; 
OXFORD, Princeton University Press, 1969, at 127. ("It will be 
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gy that there are also positive experiences, for instance a positive 
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sees this, unfortunately, only too plainly in the tendency to de-
mand everything from the State, without reflecting that the State 
consists of those very individuals who make the demands.") 
 2"Think of the Constitution the way you might think of a machine 
designed to make sausages. We want a sausage-making machine 
to provide us with food, but we also want to make sure that the 
sausages the machine produces are wholesome and untainted by 
disease. Because we do not want to have to inspect each and 
every sausage to see if it is wholesome, we want a machine 
whose design gives us confidence that it produces good sausages. 

"Similarly, a constitution specifies the design of a mechanism to 

produce laws that are beneficial but not unjust; laws that, be-
cause they are necessary and proper, bind us in conscience. Yet 
because we cannot inspect every law individually, we need some 
confidence that the internal operation of the lawmaking process 
is designed to produce beneficial laws and to weed out those 
that violate the rights retained by the people.... By this approach, 
the Framers are viewed as designers or architects of the lawmak-
ing 'machine.'" Randy E. Barnett, The Relevance of the Framers' 
Intent, 19 Harv. J.L. & Pub. Pol'y 403, 407-408 (1996).  

The Populism Problem 

Ethical Issues in Social Reform 
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A s you all know, 
law school can be 

a very stressful time. Espe-
cially for seniors like me who 
are facing the bar exam. Stu-
dents relieve their stress in 
different ways, some more 
healthy than others. Many 
students turn to yoga, run-
ning, and working out. Oth-
ers turn to less healthy 
methods such as going to 
the bar; and I don’t mean 
the exam. Although going to 
the bar to blow off steam 
can be fun, it opens the real 
possibility of getting into a 
situation that you will have 
to report on your bar appli-
cation. 

Personally, I like to relieve 
myself in the woods (pun 
intended). Hiking is a great 
way to relieve stress, get in 
touch with nature, and dis-
connect from the fast paced, 
digital world. Hiking hits 
stress from every angle. 
First, hiking is exercise. Exer-
cise, in any form is good for 
the body and the mind1. 

Next, hiking frees your mind 
from distraction and allows 
you to think clearly. Further-
more, hiking gets you in 
touch with nature. Whether 
it’s the soothing silence of a 
winter hike or a summer 
hike filled with the sounds of 
birds; the sounds of nature 
can be very relaxing.2  

Western New England Uni-
versity  is situated almost 
perfectly for the outdoor 
enthusiast and is just a few 
hours in any direction from a 
day hike or an overnight ad-
venture.  

The Law School is south of 
the Green and White Moun-
tains, southeast of the Berk-
shires, east of the Catskills, 
northeast of the Litchfield 
Hills, and on the northern 
third of the Metacomet 
Range. Not to mention, 
WNEU is only a ninety mi-
nute drive from the south-
ern end of the Massachu-
setts section of the Appala-
chian Trail.3  

If you’ve never hiked before, 
start out small. A day hike 

along any of the mountains 
of the Metacomet Range is a 
good start. Drive about an 
hour south to Meriden, Con-
necticut where you’ll find 
the Hanging Hills and Higby 
Mountain. The hikes are rel-
atively short and offer spec-
tacular views of the valley 
below.4 For a slightly more 
challenging hike, drive an-
other half hour south to 
Sleeping Giant State Park. 
Here, you’ll find several trails 
that lead to a really cool, 
stone lookout tower. Sleep-
ing Giant is great because it 
offers easy trails and very 
difficult trails.5 The only 
downside is that Sleeping 
Giant gets very busy on the 
weekends and reaches ca-
pacity fast. If you plan on 
hiking Sleeping Giant, get 
there early!  

If an overnight backpacking 
trip is more your style, the 
Appalachian Trail is the place 
to go. The trail extends 
south, fifty one miles 
through Connecticut. There 
you can climb Bear Moun-
tain and camp at several 
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lean-to style shelters or tent sites. Bear 
Mountain is not a very difficult hike and 
offers views of Connecticut, New York, and 
Massachusetts.6 The trail also extends north 
another ninety one miles through Massachu-
setts. Again, campsites and shelters are avail-
able along the way. The Massachusetts sec-
tion of the Appalachian Trail is home to 
Mount Greylock, the highest point in the 
state at 3491 feet. Mount Greylock is said to 
be the inspiration for Herman Melville’s 
Moby Dick.7 

If you are already an experienced hiker and 
are looking for an extremely challenging geta-
way, Mount Washington is awesome. Situat-
ed about 235 miles from the school8 in the 
White Mountains of New Hampshire, Mount 
Washington has been called one of America’s 
most dangerous hikes. This is due mainly to 
the extreme weather on the mountain. In 
fact, the highest wind gust recorded on the 
mountain reached a staggering 231 miles per 
hour on April 12, 1934.9 This was the highest 
gust ever recorded on earth until April 10, 
1996 when a wind gust of 253 miles per hour 
was recorded in Australia.10 If you’re looking 
to summit Mount Washington, please use 
caution and keep a very close eye on the 

weather. With that being said, the Tucker-
man’s Ravine trail is a real experience. It’s 
steep and rocky but the payoff in the end is 
huge. Mount Washington offers exceptional 
views of the Presidential Mountain Range, a 
section of the White Mountains, and a 
chance to experience some of the worst 
weather on earth.11 Don’t be fooled by its 
beauty, Mount Washington is a real mountain 
requiring proper planning, experience, and 
equipment. 

A little less dangerous but far more demand-
ing, Mount Katahdin sits in the middle of Bax-
ter State Park in Maine, about 459 miles from 
the school.12 Mount Katahdin is one of my 
favorite places to hike and camp. The name 
says it all, Mount Katahdin, meaning “the 
great mountain” in a Native American lan-
guage.13 The trails are steep and rocky, re-
quiring hand over hand climbing at some 
points. The pinnacle of the hike has to be the 
Knife Edge trail. This trail is only a foot or two 
wide in some parts with 2000 foot cliffs on 
either side. Not for the faint of heart or any-
one afraid of heights.14 The payoff is the 
views, cool mountain air, and sense of stand-
ing on top of the world! Again, climbing 
Katahdin is extremely strenuous and requires 

The author traversing The Knife Edge on Mount Katahdin 
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a full day on the mountain alone, so plan ac-
cordingly. As a side note, the summit of 
Mount Katahdin is the northern terminus of 
the Appalachian Trail.  

Now, I know what you’re thinking, I don’t 
have the equipment or knowledge to tackle 
these hikes and where can I find closer, easier 
hikes? That’s easy. There are a number of 
online and mobile resources available for the 
new hiker. For starters, alltrails.com is both a 
website and mobile app that uses your loca-
tion to find trails close to you. You can find 
directions, trail descriptions, tips, reviews, 
and equipment lists on both the app and 
website. Moreover, REI just put out a mobile 
app called “Hiking Project.” This app works 
off user entered data, but it’s still in its infan-
cy. The more users sign on and hike with the 
app, the better the information will become. 
There are also a number of YouTube channels 
and online forums dedicated to outdoor ac-
tivities. I personally like Sintax77.com. Here, 
you can find trips, tips, gear lists, and product 
reviews. Sintax77 also has a YouTube channel 
where you can watch videos of his adven-
tures. He’s not only educational, but he’s also 
entertaining.  

For outdoor schools and equipment, check 
out REI.com and LLBEAN.com. Both offer clas-
ses for almost every conceivable outdoor ac-
tivity and have quality gear at reasonable 
prices. Both LLBEAN and REI have stores in 
the Hartford, Connecticut area and offer local 
outdoors classes. Amazon.com also has a ton 
of gear, but make sure you’re buying quality 
products.  

Lastly, if you decide to blow off some stress 
by taking a walk in the woods, please follow 
the “leave no trace” principle. Leave no trace 
is an ethical philosophy that ensures minimal 
impact on the land.15 Remember, stay on the 
trail, camp only in designated areas, pack out 
what you packed in, and don’t harass the 

wildlife.  

Hiking or camping can be a daunting task for 
someone who has never hiked before. Don’t 
let the thought of relieving stress add to your 
stress. Reach out to me or use any of the 
multiple online sources for information. Re-
member, this should be fun and relaxing. So if 
you’re in need of a little down time or some 
rest and relaxation, get outside and go for a 
hike! Like they say on the Weather Channel, 
“it’s amazing out there.”  
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M ass Legal Answers Online is the new pro bono program recently adopted in Massa-
chusetts that will allow low income persons to get free legal advice on a large variety of 
civil legal issues. The initiative and the technology behind it was created by the American 
Bar Association and has been implemented by 38 states. The Massachusetts version has 
been up and running since November 2016 and as of January 2017 had over 90 attorneys 
signed up to answer legal questions.  

The public can pose legal questions after filling out a brief screening process to make sure 
they fall within 250% of the poverty line. The program is similar to the MassBar’s Dial-A-
Lawyer and similar county Bar Association programs like the Hampden County Bar Associa-
tion’s “Legal Help Hotline” and “Lawyers On The Line” with Channel 40 News. This new 
initiative is different though. MLAO allows legal questions to be asked and answered at the 
convenience of both attorney and poser. Attorneys elect which questions to answer based 
on their expertise and knowledge.  Areas of law include housing or real estate, family law, 
employment, government benefits, taxes, wills, trusts and estates, immigration, civil 
rights, etc.   

Attorney Gordon Shaw, Director of Client Access at Community Legal Aid and Adjunct Pro-
fessor at Western New England University School of Law, has been begun having his clini-
cal law students answer questions posted through MLAO.   His hope is that law school 
communities will get involved in answering questions through MLAO as part of their pro 
bono obligation.  

The website is managed by the Massachusetts Law Reform Institute (MLRI) through its 
websites project with Rochelle Hahn as Project Manager. In addition to the MassBar and 
MLRI, other programs have also played a critical role in launching this project including the 
Volunteer Lawyers Project of the Boston Bar Association and the Massachusetts Access to 
Justice Commission. MLAO and the other 37 states’ programs are paving the way for in-
creased accessibility.    

PRO BONO PUBLICO 

Innovations in Legal Services 

Mass Legal Answers Online is changing the 

way we do pro bono work 
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When Professional Conduct is 

Less Than Professional  

A ttorneys are expected to maintain a level of 
professionalism within their jobs. As law stu-
dents, we are required to take Professional Re-
sponsibility so that we have an idea of what is  
expected of us when we enter into our intern-
ships, externships and future practice. However, 
maintaining a professional persona sometimes 
isn’t as obvious as it may seem.  

Often times, attorneys find themselves in situa-
tions that compromise their morals and beliefs or 
they may find themselves in a sticky situation for  
seemingly selfless actions. Many struggle to con-
duct themselves with honesty, grace, and morali-
ty within their practice. Thus, sanctioning guide-
lines were created to reprimand attorneys when 
the professional barrier has been crossed.  

Typically in Massachusetts, the Board of Bar 
Overseers handles these offenses. However, 
more serious offenses are seen by the Supreme 
Judicial Court. Often times, a probationary period 
will be required in addition to sanctions for mis-
conduct by attorneys. In some cases, the Court 
will allow an attorney to resign instead of being 
sanctioned. 

There are four general types of disciplines for 
Massachusetts attorneys. Those sanctions in-
clude: 

 Admonition: The attorney is reprimanded for 
their conduct. However, the discipline and 
the attorney’s name do not get publicized. 

 Public admonition: The attorney is publicly 
reprimanded. This reprimand can be pub-
lished in different lawyer magazines or other 

publications. 

 Suspension: The attorney would have a hear-
ing before the Supreme Judicial Court and 
their license to practice will be suspended for 
a period of time. 

 Disbarment: If the offense is severe enough, 
the attorney may lose their license to practice 
and be removed from the list of licensed 
attorneys. Disbarred attorneys can apply to 
be reinstated. However, they are barred from 
doing so for no less than eight years. 

Of the sanctions issued in the years 2014, 2015 
and 2016, some Massachusetts attorneys found 
themselves being sanctioned for failing to act dili-
gently in handling a client’s matter, handling 
matters which they were either unprepared for 
or displayed incompetence in handling, and fail-
ing to communicate properly with their clients. 
While some other issues did arise (e.g. failing to 
follow the client’s lawful objectives or decisions, 
issues with contingency fees and IOLTA accounts, 
and an array of others), many of the offense cen-
tered around proper communication and prepa-
ration.  

Few Massachusetts attorneys faced trouble with 
unauthorized practice of law. In these cases, 
attorneys may have relocated and failed to pay 
their membership dues or failed to register in the 
state of their new practice. Others faced issued 
with not creating written fee agreements and 
withdrawal from representing a client without 
protecting the client. 
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of 

T he 45th President of 
the United States, Donald J. 
Trump, has raged war on the 
press’ freedom of speech, 
stating that he intends to 
“open up” libel laws against 
the press, like the Washing-
ton Post, so that public fig-
ures, including himself, can 
sue the press for libel.1  But 
freedom of the press is a 

longstanding protection em-
bedded within the First 
Amendment of the Bill of 
Rights, and the “opening up” 
of libel laws attacking the 
press are a throwback to the 
early 1900s when espionage 
and libel laws were aplenty.  
As a society, America has 
come a long way from the 
times of criminalizing speech 
and silencing those who 
spoke out against public fig-
ures.  

We may not know what the 
Framers intended when they 
wrote the First Amendment; 
however, it is clear that 
when they wrote “congress 
shall in no way abridge or 
restrict freedom of speech,” 
they meant it. But what does 
the First Amendment pro-
tect? It is a question that has 
been pondered by many le-

gal scholars, including          
R. George Wright who stated 
that “it seems evident that 
we know very little of the 
precise intentions of the 
framers and ratifiers of the 
speech and press clauses of 
the First Amendment.”2 J. 
George Wright suggests that 
the Framers could have tak-
en inspiration from classical 
texts and writers when draft-
ing the Bill of Rights.  To that 
point, legal scholar Alexan-
der Mieklejohn posits that 
the First Amendment would 
not have been written if not 
for Plato’s Apology. Apology, 
written in Athens, tells the 
story of Socrates, who is on 
trial for his life after he is 
charged with the accusation 
that his teaching “corrupted 
the youth.”  The council in 
charge of determining his 

FREE SPEECH 

     

NO APOLOGY 

of 
Ethics 

Free  
Speech 
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sentence tells Socrates that they will spare 
his life if he changes the way he teaches.  
Socrates refuses, stating: Athens is a free 
city. No official, no judge, … may tell me what 
I shall, or shall not, teach or think.  
Mieklejohn concludes that Socrates 
“recognizes that the government has the 
power and the legal right to put him to 
death. But so far as the content of his teach-
ing is concerned, he claims unqualified inde-
pendence.”3   

My belief is that strict regulation of freedom 
of speech hinders creativity and imagination. 
English philosopher John Stuart Mill echoes 
this sentiment, and in his book, On Liberty, 
stated that “the peculiar evil of silencing the 
expression of an opinion is, that it is robbing 
the human race; posterity as well as the ex-
isting generation.”  Many scholars, especially 
those who were writing during the initiatory 
period of the First Amendment believed that 
the First Amendment, or elements of free-
dom of expression, shouldn’t be forbidden or 
limited by Congress. The Constitution notes 
that it is forbidden to make any law abridging 
the freedom of speech or of the press.  Legal 
scholars, like Zachariah Chafee Jr., writing for 
the Harvard Law Review in 19194, recognized 
that abridging speech can be justified during 
times of war, but when it comes to abridging 
the press’ speech, legal scholars and courts 
alike have found it to be unconstitutional.  

In Near v. Minnesota, a seminal libel case, an 
owner and publisher of a newspaper was 
found guilty by the District Court of Minneso-
ta of publishing malicious and scandalous 
material about the chief of police, mayor, 
and other important people of the city. In 
response, the Minnesota Court of Appeals 
prohibited Near from publishing further ma-
terial in the newspaper. Near appealed to the 
Supreme Court which found the prohibition 
unconstitutional as the prior restraint violat-
ed Near’s First Amendment right. The Court 

held that “[t]he fact that the liberty of the 
press may be abused by miscreant purveyors 
of scandal does not make any the less neces-
sary the immunity of the press from previous 
restraint in dealing with official misconduct. 
Subsequent punishment for such abuses as 
may exist is the appropriate remedy, con-
sistent with constitutional privilege.”5 

The fight for Americans’ First Amendment 
protections has established significant legal 
standards.  For instance, during World War I, 
one of the first cases to define and craft our 
understanding of First Amendment protec-
tions, Schenk v. United States, challenged the 
Espionage Act of 1917, which criminalized 
trivial acts of dissent from radical left leaning 
Germans and Irish immigrants. In Schenk, 
Justice Oliver Wendell Holmes issued the 
opinion, establishing a new standard for si-
lencing and oppressing free speech.  Justice 
Oliver Wendell Holmes noted that it is per-
missible to suppress free speech if the 
speech creates a “clear and present dan-
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ger.”6  About fifty years later, Justice Brennan 
redefined the legal standard for suppressing 
free speech in the landmark case Brandenburg 
v. Ohio.7  In Brandenburg, the leader of a Ku 
Klux Klan group was convicted under an Ohio 
criminal syndicalism statute. Brandenburg ap-
pealed arguing that the statute violated his 
First Amendment right.  The Supreme Court in 
Brandenburg held that Brandenburg’s speech 
did not present a “clear and present danger” 
and instead modified the legal standard to 
require that the danger be “imminent lawless 
action.”8  Hence, the current legal standard 
for suppressing speech of an individual is evi-
dence of “imminent lawless action,” with a 
determination of intent. To suggest the sup-
pression of the press’ speech, which is afford-
ed protections from most government censor-
ship, libel judgments, and prior restraints, is a 
blatant attack on the First Amendment and 
how far it’s come from the times of criminaliz-
ing free speech. 

 

Harking back to Plato’s Apology, like Socrates 
who yearned for unqualified independence of 
his teaching, the Framers may have hoped to 
accomplish unqualified independence of our 
speech, including that of our press.  To sup-
press and “open up” libel laws would back-
track how far we’ve come through the devel-
opment of time and American society.  It is 
not only unconstitutional to suppress freedom 
of the press, it is unconscionable for a Presi-
dent to attack the press and media when they 
present a view that does not please the Presi-
dent of the United States.  Past Presidents 
have indeed suppressed speech during times 
of war9, but even such abridgements have 
been found to be unconstitutional unless they 
meet a strict legal standard.  It seems then, 
that to want to suppress the press’ speech, 
merely because they report unfavorably about 
the President, is a churlish affront to what the 
First Amendment protects.  Anyway, isn’t the 

President supposed to take care that the laws 
of the United States are properly executed 
and protect the right of its citizens, not take 
them away? Especially when there is no need 
to limit and abridge such speech.  This rings 
wholly unethical and unprofessional of a Pres-
ident to make it personal against the press.     
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Physician Assisted Suicide 

What is Physician Assisted Sui-
cide?  

Modern medicine allows people to 
live longer these days.  Resultantly, 
the ethical issues surrounding end 
of life care are increasingly im-
portant.  Proponents of active eu-
thanasia and physician-assisted sui-
cide believe prolonged death in a 
medical setting is unnatural and 
undignified, and rather, choose to 
advocate for “Death with Dignity” 
by assisted suicide as a humane 
end-of-life care.1  

“Suicide” and “killing” have nega-
tive connotations, while “Right to 
Die” and “Death with Dignity” have 
more positive meanings.2 In the 
United States, the idea of euthana-
sia and physician-assisted suicide of 
a medically prescribed lethal dose 
is designed to be ingested by a 
competent, fully informed patient 
who originally requested a pre-
scription for it from a physician.3   
Euthanasia is defined as “[t]he  act  
or practice of causing or hastening 
the death of a person who suffers 
from an incurable or terminal dis-
ease or condition, especially a pain-
ful  one, for reasons of mercy.”4  
Euthanasia can be both voluntary 
and non-voluntary.  One type of 
voluntary euthanasia is physician-
assisted suicide (PAS).  Rights re-
lating to euthanasia are often re-
ferred to as a “right to death.” The 

U.S. Constitution does not express-
ly mention the right to death in any 
form.  However, such rights can be 
found contained within the idea of 
liberty that is found throughout the 
Constitution.  Central to the idea of 
liberty is autonomy.  Autonomy is 
the idea that an individual has con-
trol of his or her body and mind.  
When a patient chooses to engage 
in PAS he or she exercises this au-
tonomy.  The Supreme Court has 
held that despite the intimacy of 
this decision, States have a compel-
ling interest in prohibiting PAS.   

 

Historic Background 

Historically, common law jurisdic-
tions have outlawed any form of 
suicide.  On the other hand, civil 
law countries in Europe such as 
Belgium and the Netherlands have 
legalized physician-assisted suicide 
(PAS) for several decades.  The 
United States is unique in common 
law jurisdictions because several 
states have enacted statutes allow-
ing mentally competent, terminally 
ill individuals to engage in PAS.  

This past November, Colorado be-
came the sixth state since 1997 to 
legalize PAS, joining California, Ore-
gon, Vermont, Washington, and 
Montana.  Forty states specifically 
ban physician-assisted suicide, and 
four states (North Carolina, Neva-

da, Utah, and Wyoming) do not 
have any laws regarding physician-
assisted suicide. Presently, there 
are no federal laws regarding physi-
cian-assisted suicide in the United 
States.5  States in the United States 
that allow for physician-assisted su-
icide are heavily democratic and do 
not contain a very religious popula-
tion.   

 

Constitutional Background 

The Fourteenth Amendment 
“forbids the government to in-
fringe…‘fundamental’ liberty inter-
ests at all, no matter what process 
is provided, unless the infringe-
ment is narrowly tailored to serve a 
compelling state interest.”6   Both 
the Equal Protection Clause and 
the Due Process Clause are con-
tained in the Fourteenth Amend-
ment.  The Equal Protection Clause 
provides that no State shall “deny 
to any person within its jurisdiction 
the equal protection of the laws.”  
The Due Process Clause states that 
“‘liberty’ . . . is not “a series of iso-
lated points,” but is a “rational con-
tinuum which broadly speaking, in-
cludes a freedom from all substan-
tial arbitrary impositions and pur-
poseless restraints.”7    

In Cruzan v. Director, Missouri 
Dept. of Health, the Court held that 
under the Due Process Clause “a 
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competent person has constitutionally-protected liberty 
interest in refusing unwanted medical treatment.”8   In 
Washington v. Glucksberg, the Court clarified its state-
ment in Cruzan by explaining that the Due Process 
Clause does not include a right to commit a suicide 
which itself includes a right to assistance in doing so.9  
The common-law rule is that forced medication is 
battery and there is a long legal tradition that protects 
the decision to refuse unwanted medical treatment.   
The Court held that the asserted “right” to assistance in 
committing suicide is not a fundamental liberty interest 
right protected by the Due Process Clause.  Relying on 
previous decisions the Court reasoned that PAS was not 
the type of liberty that was “deeply rooted in the na-
tion’s history.”10   Despite this precedence, PAS is in-
creasingly being understood as a proper and compas-
sionate act that should be a protected liberty. 

Fears of Increased Legitimatization of Autonomy  

Some opponents of physician-assisted suicide believe 
that legalizing it will be better in the long run. They be-
lieve in the idea of reverse psychology. Once individual 
liberty is protected and if physician-assisted suicide is 
made a socially accepted notion, individuals will not feel 
that they must fight for their right to choose. Thus, the 
levels of people choosing physician-assisted suicide and 
people choosing natural means of death will even out.  

Legitimating physician-assisted suicide thus dangerously 
shifts the burden of proof. Currently, those who want to 
take a life must justify that course of action, but if physi-
cian-assisted suicide becomes legal, those who refuse it 
will need to show why. 

A factor that makes legalizing physician-assisted suicide 
dangerous is the push to save money in health care. Mo-
tivated by the financial strain on the nation in terms of 
end of life care, the American Medical Association 
strongly opposes legalizing assisted suicide. In their Su-
preme Court briefs, the Association is motivated by its 
interest to save money and looks to advocate for man-
aged care, “permission” to take one’s own life. Should 
physician-assisted suicide become nationally legalized, 
the American Medical Association seeks to enlist the aid 
of others in doing so as a cost-effective measure that 
hospitals and the government will prefer.11 Additionally, 
if physician-assisted suicide becomes a guaranteed con-
stitutional right in American law, patients will feel more 
pressure by their families to end their lives rather than 
drain the family’s finances in keeping them alive.  

In the United States, the only method of physician-
assisted suicide that is allowed is for physicians to legally 
prescribe medications to hasten death. America’s ideol-
ogy supports autonomy, an individual’s right to choose, 

regarding end of life care. Therefore, American attitudes 
and laws permit suicide, especially when a person can 
no longer do anything useful for himself or others and 
may feel like a burden on his family or caregivers.   As 
expressed in the Declaration of Independence and in 
court rulings, American constitutional law holds that in-
dividuals are each the owner of their bodies and, short 
of harming someone else, humans “all inherit the liberty 
to do with our bodies what we will.”12   

Since the Supreme Court has last ruled on the issue in 
1997, the United States is much more accepting of the 
idea of physician-assisted suicide, as compared to many 
other countries around the world. Justice Brennan de-
scribed right of choice by stating that “suffering may be 
an important means of personal growth and religious ex-
perience to one person, but only frightening or despica-
ble to another.”13 The United States is driven by the idea 
of autonomy, which brings forth concerns about in-
creased futility, and a loss of morale (i.e. feelings of 
hopelessness). This current ideology, coupled with the 
fact that the Baby Boomer Era is aging out, may very 
well be the driving force that leads more states in the 
United States to legalize physician-assisted suicide. 

 

References 

1See Yousuf RM & Mohammed Fauzi AR, Euthanasia and Physician-
Assisted Suicide: A Review from Islamic Point of View, Department of 
Internal Medicine (IMJM), Faculty of Medicine, International Islamic 
University Malaysia (12 Oct. 2016), <file:///C:/Users/Rsh/Desktop/
End%20of%20Life%20Issues/islam_physician%20assisted%
20suicide.pdf >.  

2See Id. At 449, 450. 

3See Id. At 450. 

4Blacks L. Dictionary, 634 (9th Ed. 2009). 

5See State-by-State Guide to Physician-Assisted Suicide, ProCon.org. 
62016 (16 Nov. 2016). 

7Furrow A 315, citing In the Matter of Travel, 661 A.2d 1061, 452 
(1995). 

8See Poe v. Ullman, 367 U.S. 497, 522, 543 (1961) (Harlan J., dis-
senting). 

9Furrow (citing Cruzan v. Director, Missouri Dep’t of Health, 497 U.S. 
261 (1990)).  521 U.S. 702 (1997) 

10Id. at 744(citing Cruzan v. Director, Mo. Dep't Health, 497 U.S. 261, 
289 (1990)). 

11See “Society’s Search for a Legal and Ethical Basis of Suicide.”  

12Elliot N. Dorff, Assisted Suicide, 13 J.L. & Religion 263, 264 (1998). 

13Cruzan v. Director, Mo. Dep’t of Health, 497 U.S. 261, 329-30 (1990) 
(Brennan, J., dissenting) (quoting President’s Commission for the 
Study of Ethical Problems in Medicine and Biomedical and Behavioral 
Research (1983). 



FEBRUARY 2017  | Volume 44| Issue 7  24 

 

S 
ome internet technology coupled 
with a lessened sense of privacy has 
proven to be a dilution to our Ameri-
can democracy in respect to our fun-

damental rights of privacy.  Americans have 
become unwittingly and mind-bogglingly su-
per laissez-faire when it comes to privacy.  
Indeed, how did we get to a point where 
many of us consider privacy to be some kind 
of meaningless abstract idea that no one 
cares about?  Let us not forget that our pri-
vacy rights are fundamental and should not 
be taken lightly by any government or corpo-
ration that may or may not have our best 
interests in mind. 

 

The theory of privacy is certainly not novel 
and we would have to go all the way back to 
the 1870s to find one of the first scholarly 
articles written to test the legal ramifications 
of the right of privacy.  The authors, Samuel 
Warren and Louis Brandeis, concisely deter-
mined that the right of privacy was nothing 
more than the “right to be let alone.”  This 
theory would persevere and less than one 
hundred years after Warren and Harlan, we 
have Supreme Court Justice Brandeis talking 
about the “expectation of privacy” as a 
shield to protect our 4th Amendment rights.  
Back then, when Americans expected some-
thing to be private the law would uphold it 
as such.  Of course, this expectation of priva-
cy rights would be reasonable and not illegal 

or detrimental to society.  However, the 
point remains that American society then 
cared deeply about its privacy and sought to 
further define its rights alongside the advent 
of computers, telecommunications and the 
media. 

 

In the 1970s Congress enacted The Federal 
Privacy Act of 1974 and that helped to clear 
the air and generate a view of solidarity in 
terms of privacy rights.  In the 1980s, Con-
gress passed the Electronic Communications 
Privacy Act.  Both of these acts of legislation 
were driven by political will.  Americans de-
sired to keep their information private, safe 
and secure from the hands of those who 
wished to share, control or distribute that 
private information.  Nevertheless, the years 
after the events of “9/11” saw Congress leg-
islate for greater government awareness and 
surveillance of the public in order to protect 
the public interest.  However, the cost of this 
legislation, as needed as it may have been, 
has come at the cost of our privacy.  In the 
years thereafter and up until today, this leg-
islation has changed the way the govern-
ment and corporate enterprises can access 
and use our personal information. 

 

So here we are fifty years after Brandeis and 
we are again at a crossroads.   This time we 
are trying to decipher what privacy rights we 
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have left in a world that is much more com-
plex and with internet technology that is 
seemingly unbridled by the Constitution.   

 

For the sake of time, I won’t and can’t cover 
internet privacy policy but please know that 
we must concern ourselves as to the usage 
of our personal data by corporations and the 
data aggregators.  We should also consider 
the terms of service of the many social me-
dia websites used by millions of people and 
the privacy considerations that those ser-
vices present.   

 

Overall, informational privacy is descriptive 
of the determination of what, when, how 
and why information is disseminated to 
whom.  Normally, I assume we all would like 
to dictate the flow of that information as we 
see fit.  When we put a letter in the mail, we 
assume that the letter will reach its destina-
tion without interception.  That assumption 
is well based as the interception of personal 
mail is a federal crime.  How is it then that 
we allow a search engine to read, store, sell 
and analyze our personal information to the 
point of infinity without “cause?”   It could 
be said that we standby as if identity theft is 
a welcomed advance in modern society.   
We have come to know that search engines 
typically add much more benefit than harm 
to society but there remains a deeply cynical 
view on the amount of information that is 
anonymously swept up and hauled away as 
a by-product of search engine magic. 

 

Is it not analogous that the postal service 
should then be able to open our sealed doc-
uments, copy them and sell them to the 
highest bidder?  The postal service could 

certainly argue that they are not actually 
reading our mail but just providing a service 
similar to our beloved search engines.  Of 
course, that would never happen because 
there would be a revolution by nightfall.   On 
the other hand, I can guarantee that there 
will never be a search engine based revolt.  
They are just so overwhelmingly convenient 
and omnipresent. 

 

However, as we progress technologically, 
our privacy has seemingly diminished.  Con-
sequently, the future of privacy as we know 
it may be on the precipice of real change in 
a way that will affect our lives for genera-
tions to come.  Please challenge yourself to 
uphold your privacy rights as they are funda-
mental and should not be discarded for fear 
or convenience.  Support legislation for 
technologies and laws that enhance your 
privacy protection.  It’s worth the effort. 
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What role does ethics play in the legal pro-
fession? 
Ethics is the bedrock of the profession. As 
attorneys we have certain levels of education 
and people trust us to follow through to the 
best of our ability. Without that trust we have 
nothing.  
 
Keep in mind what lawyers do as a profession. 
If someone wants to buy a house they may 
hire an attorney to search the title and if we 
don’t do our job as we are supposed to do 
then it could be that after 20 years the person 
may find they do not own their house. We 
may do wills and estate issues. Ethically, if 
you cannot be trusted to do the job to the 
best of your ability then the money the per-
son saved to take care of themselves or oth-
ers may not be there. For example if an un-
ethical attorney decides to use the money to 
go to another country. In states that have the 
death penalty, that attorney holds a person’s 
life in their hands. When it comes to prosecu-
tors, would you want them prosecuting peo-
ple for a monetary gain? 
 

Behaving ethically and people believing law-
yers will behave ethically is paramount. With-
out that we have nothing.  
 
What does it mean to be an ethical lawyer? 
It is not as complicated as one might think. 
Tell the truth. That is where it starts. If some-
one comes to me to do trust and estate work 
I would tell them that I do not do that. We do 
not take on work we do not know. In criminal 
cases my clients lie to me on a fairly regular 
basis, but I will not lie to them.  
 
We have in Massachusetts canons, a Code of 
Ethics, regarding how we are to conduct our-
selves as attorneys. Most people probably do 
not know that we have them. Most of it is 
common sense. To behave ethically you fol-
low those rules and do not veer outside of 
those rules.  
 
Integrity is very important to being ethical. It 
is a simple concept—doing what you are sup-
posed to do. If you take a client’s money then 
be where you are supposed to be, do the 
work—the briefs, motions, research so you 
can perform to the best of your ability. It does 
not mean you have to be perfect but strive to 
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do the best that you can at all times.  
 
 
In your many years of practice, what are some 
common ethical issues you have seen lawyers 
deal with? 
The same things that get in the way of other 
people in other professions and life. Some are 
situational. For example, when I started I had 
clients’ girlfriends proposition me. You always 
have to say no to that. It is one thing if you 
meet someone and decide to date 
them but not if they are cli-
ents.  
 
You might be han-
dling a client’s 
money and you 
have a mortgage 
to pay, alimony, 
etc. There  is 
temptation. A 
clerk at a bank 
or grocery store 
has the same 
temptation. No 
matter what posi-
tion, if you take the 
money you are a thief. As 
lawyers we run into the same 
temptation as other professions. If 
you are ethical you say no. You are not sup-
posed to take advantage of people’s trust or 
weaknesses. We are aware of our client’s trust 
and weaknesses and you cannot take ad-
vantage of that.  
 
What about issues of perjury? 
Truth good, perjury bad. With some attorneys I 
would suggest there are more than 50 shades 
of grey with that. To me, if it ain’t truth then it 
is perjury. One of the things I tell law students 
and new attorneys is that we are attorneys. 
We are practitioners of the law. We are not 
script writers. I do not write for Law & Order: 
SVU, etc. I have known attorneys who believe 
they should give their clients the defense or at 

least hint at the defense even if it has nothing 
to do with their case.  
 
The movie Anatomy of a Lawyer is a good ex-
ample of this. In the movie, actor Jimmy Stew-
art is a country lawyer defending a client 
against a charge of First Degree Murder. Ben 
Gazzara is playing the client who killed a guy 
and everybody knew it. But there are times 
where causing a death is excused like in self-
defense. Another time is where temporary in-

sanity may be a defense to homicide. 
James Stewart explains to his client 

that if he had seen his wife 
murdered and raped then it 

would be excused (heat of 
passion defense). If you 

see your wife just hav-
ing an affair then that 
would just be murder.  
So then he asks his cli-
ent, “Which was it?” 
The relatively smart 
client then said he saw 

the man raping his wife 
so he killed him. Some 

attorneys would tell you it 
is perfectly acceptable to do 

that. To me, truth good, perjury 
bad. If I had a case where the client 

was charged with murder, I think it would 
be perjury to coach them. I think it is perjury to 
coach them in a way you know is not true so 
that they will give you a certain defense.  
 
On the other hand, for me to say it is self-
defense and to have the government try to 
prove it is not self-defense is perfectly accepta-
ble. My client would be under oath so he 
would be committing perjury. I am not under 
oath so I would not be committing perjury.  
 
One of our canons is that we do not put wit-
nesses on the stand that we know are going to 
lie. We can tell a jury that our client is not 
guilty. Arguing is not perjury. However, to al-
low my client to get on the stand and say that 
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what I know it is not true would be perjury.  
 
Is there any additional advice you would like 
to give to our readers? 
As attorneys, students of the law, we are in a 
unique position because we have a body of 
knowledge that most people reasonably don’t 
understand the things that we understand. 
That gives us, in their eyes, a certain level of 
expertise that people depend on. It is im-
portant to understand that gift we have—it 
can be a burden but it is always a responsibil-
ity to deal with clients and know that people 
depend on us to act in an ethical manner. We 
are often doing things that people cannot do 
themselves. If we are to shoulder that re-
sponsibility then we are to do it honestly and 
ethically. So heavy is the head that wears the 
crown. However if it is the life that you chose 
then you should wear the crown proudly.  
 
If you do criminal law, always get your fee up 
front. On the other hand, never let it always 
be about the money because law is not only a 
profession, it is a business. As a practitioner 
of the law, we are also business people. As 
business people we have a right to earn a de-
cent living. On the other hand, you cannot al-
ways be about the money.  
 
How do you balance the two? 
How do you balance life? You do the best you 
can. There is no tried and true way to bal-
ance. We all have different responsibilities, 
challenges and talents but we all strive for 
balance in our lives. You want to work and do 
your best but you do not want to neglect your 
family. It is not always easy to strike a balance 
in what we do because of the stress we are 
under.  
 
One thing that helps me is that I try not to 
bring my work home. While I have a home 

office I seldom do work there. I do not even 
check my office email at home. I try to do 
different things to strike a balance just like 
the doctor, cop, school teacher etc. I do 
things that are not my job. You do things to 
balance the demands of your job. Just like 
you would with any job. You cannot always 
be the lawyer.  
 
Striking a balance is probably the most diffi-
cult thing we will do as attorneys. Not be-
cause it is more stressful, it is just because 
balancing is hard to do. Being a lawyer does 
not make you special, it just makes you a law-
yer.  
 
One of the best things about being an attor-
ney is that I am able to help people from time 
to time but you also get to wear fancy suits 
and tell interesting stories at parties.  
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