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GORTON v. DOTY 
57 Idaho 792, 69 P.2d 136 (1937) 
 
 
Appeal from District Court, Fifth Judicial District; Caribou County; Isaac McDougall, Judge. 

Two actions by Richard Gorton, a minor, by R. S. Gorton, his father, as guardian ad litem, against Charlotte 
Doty, to recover damages for personal injuries, and by R. S. Gorton against Charlotte Doty to recover expenses 
incurred for hospitalization and other fees. […] 

Judgments and orders affirmed. 

BUDGE, J., dissenting. 

Merrill & Merrill, of Pocatello, for appellant. 
O. R. Baum and L. E. Glennon, both of Pocatello, for respondents. 

HOLDEN, Justice. 

In September, 1935, an action was commenced by R. S. Gorton, father of Richard Gorton, to recover expenses 
incurred by the father for hospitalization, physicians’, surgeons’, and nurses’ fees, and another by the son, by 
his father as guardian ad litem, to recover damages for injuries sustained as a result of an accident. By stipulation 
the actions were consolidated for trial. Upon the trial of the cases so consolidated, the jury returned a verdict 
in favor of the father for $870 and another in favor of the son for $5,000. Separate judgments were then entered 
upon such verdicts. […] The cases come here upon an appeal from each judgment […]. 

It appears that in September, 1934, Richard Gorton, a minor, was a junior in the Soda Springs High School and 
a member of the football team; that his high school team and the Paris High School team were scheduled to 
play a game of football at Paris on the 21st. Appellant was teaching at the Soda Springs High School and Russell 
Garst was coaching the Soda Springs team. On the day the game was played, the Soda Springs High School 
team was transported to and from Paris in privately owned automobiles. One of the automobiles used for that 
purpose was owned by appellant. Her car was driven by Mr. Garst, the coach of the Soda Springs High School 
team. 

One of the most difficult questions, if not the most difficult, presented by the record, is, Was the coach, Russell 
Garst, the agent of appellant while and in driving her car from Soda Springs to Paris, and in returning to the 
point where the accident occurred? 

Briefly stated, the facts bearing upon that question are as follows: That appellant knew the Soda Springs High 
School football team and the Paris High School football team were to play a game of football at Paris September 
21, 1934; that she volunteered her car for use in transporting some of the members of the Soda Springs team 
to and from the game; that she asked the coach, Russell Garst, the day before the game, if he had all the cars 
necessary for the trip to Paris the next day; that he said he needed one more; that she told him he might use 
her car if he drove it; that she was not promised compensation for the use of her car and did not receive any; 
that the school district paid for the gasoline used on the trip to and from the game; that she testified she loaned 
the car to Mr. Garst; that she had not employed Mr. Garst at any time; and that she had not at any time “directed 
his work or his services, or what he was doing.” […] 

Broadly speaking, “agency” indicates the relation which exists where one person acts for another. It has these 
three principal forms: (1) The relation of principal and agent; (2) the relation of master and servant; and (3) the 
relation of employer or proprietor and independent contractor. While all have points of similarity, there are, 
nevertheless, numerous differences. We are concerned here with the first form only. 

Specifically, “agency” is the relationship which results from the manifestation of consent by one person to 
another that the other shall act on his behalf and subject to his control, and consent by the other so to act. 
Restatement, Agency, § 1, p. 7; Sullivan v. Finch, 140 Kan. 399, 36 P. (2d) 1023; Georgeson v. Nielsen, 214 
Wis. 191, 252 N.W. 576. […] 
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To enable the Soda Springs football team to play football at Paris, it had to be transported to Paris. Automobiles 
were to be used and another car was needed. At that juncture, appellant volunteered the use of her car. For 
what purpose? Necessarily for the purpose of furnishing additional transportation. Appellant, of course, could 
have driven the car herself, but, instead of doing that, she designated the driver (Russell Garst), and, in doing 
so, made it a condition precedent that the person she designated should drive her car. That appellant thereby 
at least consented that Russell Garst should act for her and in her behalf, in driving her car to and from the 
football game, is clear from her act in volunteering the use of her car upon the express condition that he should 
drive it, and, further, that Mr. Garst consented to so act for appellant is equally clear by his act in driving the 
car. […] 

It is vigorously contended, however, that the facts and circumstances bearing upon the question under discus-
sion show appellant loaned her car to Mr. Garst. A determination of that question makes it necessary to quote 
appellant’s testimony. She testified as follows: 

Q. On or about the 21st of September, 1934, state whether or not you permitted Russell Garst to use that 

car? A. I did. 

Q. Under what circumstances? A. I loaned it to him. 

Q. When did you loan it to him? Was it that day, or the day before? A. On the day before I told him he 

might have it the next day. 

Q. Did you receive any compensation, or were you promised any compensation, for its use? A. No, sir. 

Q. What were the circumstances under which you permitted him to take it? A. Well— 

After having so testified, appellant was then asked: 

Q. You may relate the conversation with him, if there was such conversation. A. I asked him if he had 

all the cars necessary for his trip to Paris the next day. He said he needed one more. I said that he might 

use mine if he drove it. That was the extent of it. 

While it appears that appellant first testified that she permitted Russell Garst to use her car and also that she 
loaned it to him, it further appears that, when she was immediately afterward asked to state the conversation 
she had with the coach about the matter, she stated that she asked him if he had all the cars necessary for the 
trip to Paris the next day, that he said he needed one more, that she said he might use her car if he drove it, 
and, finally, she said that that was the extent of it. It is clear, then, that appellant intended, in relating the 
conversation she had with the coach, to state the circumstances fully, because, after having testified to the 
conversation, she concluded by saying, “That was the extent of it.” Thus she gave the jury to understand that 
those were the circumstances, and all of the circumstances, under which Russell Garst drove her car to the 
football game. If the appellant fully and correctly related the conversation she had with the coach and the 
circumstances under which he drove her car, as she unquestionably undertook to, and did, do, it follows that, 
as a matter of fact, she did not say anything whatever to him about loaning her car and he said nothing whatever 
to her about borrowing it. 

We therefore conclude the evidence sufficiently supports the finding of the jury that the relationship of principal 
and agent existed between appellant and Russell Garst. […] 

After having given the jury a correct definition of the term “agency,” the court […] instructed the jury that, if 
they found from the evidence that Russell Garst was, at the time of the accident, the agent of appellant, then 
that she was chargeable with the acts of her agent as fully and to the same extent as though she had been driving 
the automobile herself. In other words, the trial court gave the jury a correct definition of the term “agency” to 
apply to the evidence, and then, in effect, instructed the jury that if they found, upon the application of that 
definition to the evidence, Russell Garst was the agent of appellant, she was as fully chargeable with his acts as 
though she had been driving the car herself, which is unquestionably the law. […] 

The judgments and orders are affirmed, with costs to respondents. 

MORGAN, C. J., and AILSHIE and GIVENS, JJ., concur. 
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BUDGE, Justice (dissenting). 

I am unable to concur in the majority opinion. 

As I read the entire record there is a total lack of evidence to support the allegation in the complaint that Garst 
was the agent of appellant, Doty, at or prior to the time of the accident in which respondent Richard Gorton 
was injured and as such agent was acting within the scope of his authority. An agent is one who acts for another 
by authority from him, one who undertakes to transact business or manage some affair for another by authority 
and on account of the latter. Moreland v. Mason, 45 Idaho, 143, 260 P. 1035. Agency means more than mere 
passive permission. It involves request, instruction, or command. Klee v. United States (C.C.A.) 53 F.(2d) 58. 
The facts are not in dispute. Briefly they may be stated as follows: Appellant, Doty, and Garst were teachers at 
the Soda Springs High School, not in the same but in different departments, the former being a teacher of Latin 
and Home Economics and the latter acting as coach of Athletics and a teacher of Mathematics. Neither had 
any official connection with the other. Their employment was entirely separate and distinct. Miss Doty had no 
connection with, nor duty with respect to, the athletic activities of the school. Upon the day preceding the 
game, to which reference is made in the majority opinion, in a general conversation between Garst and Miss 
Doty, she asked Garst if he had sufficient cars to transport the boys to Paris. Garst replied that he needed one 
more car, and in answer to this statement Miss Doty stated he might use her car if he drove it himself. The next 
day Garst took Miss Doty’s car to a garage in Soda Springs and purchased gasoline, charging it to the school 
district, the district subsequently paying for the same. Miss Doty received no compensation, and none was to 
be paid her, for the use of the car. As I read the record, she simply loaned her car to Garst to enable him to 
furnish means of transportation for the team from Soda Springs to Paris. It was nothing more or less than a 
kindly gesture on her part to be helpful to Garst, the athletic coach, in arranging transportation for the team. 
The mere fact that she stated to Garst that he should drive the car was a mere precaution upon her part that 
the car should not be driven by any one of the young boys,—a perfectly natural thing for her to do. It is 
principally and particularly upon this statement of fact that the majority opinion holds that the relationship of 
principal and agent was created and that Garst became the agent of Miss Doty, authorized by her to undertake 
the transportation of the boys from Soda Springs to Paris for her and on her behalf. In other words, Miss Doty 
is held legally liable for each and every act done or performed by Garst as though she had been personally 
present and personally performed each and every act that was done or performed by Garst, this in the absence 
of any contractual relationship between her and Garst or between her and the school district. […] 

Appellant loaned her car to Garst, not for her benefit, but for his benefit or for the benefit of the school district. 
Garst was over the age of sixteen years, a careful driver, competent in every way to be intrusted with the loan 
of the car, and the accident happened before the purposes of the loan had been completed. Clearly the rela-
tionship of master and servant or that of principal and agent did not exist nor did any other legal relationship 
exist such as would create a liability against appellant. […] 

The judgment should be reversed and the cause remanded for further proceedings as herein indicated. 
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